FOR IMMEDIATE RELEASE

THE BIG DIG IN COURT: A CITIZEN'S PRIMER
By Harvey Silverglate
FREEDOM WATCH

(August 15,2007 5:01:53 PM) -- The Big Dig may at long last be 99 percent completed, but the finger-
pointing is just in the early stages. Attorney General Martha Coakley kicked things off last week with her
indictment of the Dig's epoxy manufacturer, Powers Fasteners, on one count of involuntary manslaughter in
the death of Boston resident Milena Del Valle, who died in the I-90 tunnel collapse last summer.

As the worst boondoggle in public works history slowly winds its way through our court system, "Freedom
Watch" offers a word of advice to Phoenix readers: be skeptical of our state government's every move.

It is surprising, given how untrustworthy the Commonwealth has proven to be in handling the Big Dig (not
to mention other construction projects, such as the crumbling buildings at UMass), that the local media
didn’t approach the indictment with more skepticism. Here's what to watch out for as this story continues to
unfold.

Has Powers Fasteners been indicted to deflect blame from the Commonwealth? According to documents
released to the media, the Massachusetts Highway Department was warned back in 1999 that one of
Powers Fasteners’ two kinds of epoxy, the one referred to as "quick-set epoxy," had failed a crucial “creep
test,” indicating a potential for the anchors holding the tunnel ceiling to slip. The “quick-set epoxy” could
safely handle a variety of uses, but not the task of holding the heavy ceiling panels.

If this is true, it means that Powers Fasteners' role in the tunnel collapse can be seen as no more than
minimal and most certainly does not rise to the threshold necessary to prove manslaughter, which is defined
as “an unlawful homicide unintentionally caused by wanton and reckless conduct.” Since the attorney
general's office is seeking to recover perhaps hundreds of millions of dollars from the various contractors
for the project's overall flaws (and there are many), it would throw a huge monkey wrench into that pending
civil suit if it turned out that the state highway department was largely at fault for the Del Valle catastrophe.

And why is it that the general contractors of the overall project — giant consortium Bechtel/Parsons
Brinckerhoff — was not charged for its role in allowing the use of glue that the project managers had been
warned not to use? The Bechtel consortium had a much larger role in the Big Dig than did Powers
Fasteners.

Powers Fasteners' president, Jeffrey Powers, has said: "The only reason that our company has been indicted
is that, unlike others implicated in this tragedy, we don't have enough money to buy our way out."

This appears to be an indirect accusation — perhaps a prediction — that the big boys will indeed "buy
[their] way out" of a criminal case by forking over a huge payday in civil settlements with Coakley and
with United States Attorney Michael J. Sullivan.

All of this raises troubling ethical, legal, and public-policy questions to which a skeptical citizenry must be
alert. Are state and federal prosecutors, in order to close costly budget overruns and provide for future
monitoring and repairs of the seriously ailing project, planning to force the major actors in the Big Dig
fiasco to fork over huge amounts of money in exchange for not being prosecuted?

This, should it occur, would strike me as a form of extortion, a brazen manipulation of the criminal-justice
system in order to settle a civil claim by forgoing a criminal charge. This would be the reverse of the
Powers Fasteners indictment, which raises the suspicion that the company was indicted in order to
strengthen the Commonwealth's position in its civil litigation by deflecting blame from the Highway
Department. In either case, one has to approach with healthy skepticism the prosecutors' charging decisions
and analyze carefully any ulterior motives.



As the legal scenario unfolds over the coming months and years, appearances may not always reflect
realities, and careful students and reporters will have to delve into the real motives of the players, rather
than rely on what's said in news releases and at press conferences.

In other words, stay tuned, and don't rush to judgment.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


